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Title  45— Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION, 
DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  134 — LIBRARIES  AND  LEARNING 
RESOURCES;  EDUCATION  INNOVATION 
AND  SUPPORT 

PART  134b— EDUCATIONAL  INNOVATION 
AND  SUPPORT 

Technical  Amendments 
AOENCY:  Office  of  Education,  HEW. 
ACTION :  Final  regulaticm. 

SUMMARY;  The  Office  of  Education  is 
amending  its  regulations  because  of 
technical  amendments  to  the  governing 
statute.  These  amendments  are  neces¬ 
sary  to  conform  to  the  existing  regula¬ 
tions  to  the  statute,  as  amended. 

EFFECTIVE  DATES;  Pursuant  to  Sec¬ 
tion  431(d)  of  the  General  Education 
Provisions  Act,  as  amended,  these  reg¬ 
ulations  will  be  transmitted  to  Congress 
concurrently  with  their  publication  in 
the  Feoiral  Register.  That  section  pro¬ 
vides  that  regulations  shall  become  ef¬ 
fective  on  the  forty-fifth  day  following 
the  date  of  such  transmission,  subject  to 
the  ivovlsiims  concerning  Cimgressional 
action  and  adjournment. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Dr.  Mllbrey  L.  Jones,  Telephone;  202- 
245-2488. 

SUPPLEMENTARY  INFORMATION; 
These  amendments  specifically  authorize 
the  Commissioner  to  waive  the  require¬ 
ments  of  sectlcm  406  of  the  Act  direct¬ 
ing  State  and  local  educational  agencies 
to  serve  private  school  children  when  a 
local  educaUimal  agency  or  the  State 
educational  agency  has  “substantially 
failed”  to  provide  for  services  to  those 
children.  In  this  situation,  the  Cc«nmis- 
sioner  would  arrange  to  provide  the  Title 
IV  benefits  to  these  children.  Secondly, 
the  amendments  remove  the  authority  to 
fimd  private  educational  organizations 
for  demonstraticm  nutrition  and  health 
projects  under  section  431(a)  (2)  of  Part 
C  of  the  Act. 

Those  affected  by  these  amendments 
to  the  regulations  are  State  and  local 
educational  agencies,  and  private  educa¬ 
tional  organizations  in  the  case  of  nutri- 
tioQ  and  health  projects.  State  educa¬ 
tional  agencies  continue  to  have  the 
opportunity  to  remedy  “substantial  fail¬ 
ure””  by  a  local  educaional  agency.  If  the 
Conunissioner  waives  the  requirement 
of  section  406  of  the  Act  in  a  case  of 
“substantial  failure”,  the  affected  State 
or  local  edUcati<mal  agency  will  lose  <mly 
the  funds  neceSsary  to  implement  an  ar- 
rangemNit  by  the  Commissioner  to  pro¬ 
vide  services  to  private  school  children. 
Private  educational  organizations  are 


RULES  AND  REGULATIONS 

eliminated  as  a  potential  type  of  grantee 
of  nutrition  and  health  projects  under 
Part  C  of  Title  IV. 

The  statute  does  not  indicate  circum¬ 
stances  in  which  a  waiver  for  "substan¬ 
tial  failure”  would  not  be  granted.  Con¬ 
sideration  was  given  to  developing 
criteria  for  the  granting  of  such  waiver; 
however,  it  is  felt  that  due  to  the  multi¬ 
plicity  of  factual  situations  that  might 
arise,  it  is  best  to  make  such  determi¬ 
nations  on  a  case-by-case  basis.  This  is 
consistent  with  S  134.104  of  the  existing 
regulations  for  granting  a  waiver  of  the 
requirements  of  section  406  of  the  Act 
in  the  case  of  legal  prohiblticm. 

One  comment  was  received  on  the  No¬ 
tice  of  Proposed  Rulemaking  published 
in  the  Federal  Register  (42  FR  16159) 
on  March  25,  1977.  The  comment  and 
the  Commissioner’s  response  to  it  fol¬ 
low; 

Comment.  A  commenter  objected  to 
the  elimination  of  private  educational 
organizations  as  a  potential  type  of 
grantee  under  Part  C  of  Title  TV  on  the 
grounds  that  this  limitation  would  re¬ 
strict  the  ability  of  the  private  sector 
to  create  model  projects  designed  to  im¬ 
prove  nutrition  and  health  services  for 
areas  with  high  concentrations  of  chil¬ 
dren  from  low-income  families. 

Response.  No  change  has  been  made 
to  the  provision  in  the  proposed  rule.  The 
purpose  of  this  amendment  to  the  reg¬ 
ulation  Is  to  conform  the  regulation  to 
the  statutory  amendments  made  by  sec¬ 
tions  324  and  501  (r)  of  Pub.  L.  94-482. 
Those  amendments  have  reveled  the 
Commissioner’s  authority  to  fund  pri¬ 
vate  educational  organizatiems  for  dem¬ 
onstration  nutrition  and  health  projects. 

After  considering  the  cmnment  the 
Commissioner  hereby  adopts  the  pro¬ 
posed  regulations  which  were  published 
in  the  Federal  Register  on  March  25, 
1977,  with  no  changes. 

Note. — The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Inflation  Impact  Statement  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.670-671;  Libraries  and  Learning  Resources, 
Education  Innovation  and  Support) 

Dated;  July  22, 1977. 

Ernest  L.  Boyer, 

U.S.  Commissioner  of  EducatUm. 

Approved;  August  30, 1977. 

Hale  Champion, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 

Parts  134  and  134b  of  TiUe  45  ot 
the  Code  Federal  Regulations  are 
amended  as  follows^ 

1.  By  revising  the  first  two  lines  of 
the  Comment  following  paragraph  (b) 
of  S  134.105  to  read  as-  follows: 
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§  134.105  Provision  of  services  by  the 
State  educational  agency. 

•  •  •  •  • 

Comment.  These  two  paragraphs  provide 
State  educational  agencies  with  an  oppor¬ 
tunity  to  •  •  • 

2.  By  adding  a  new  S  134.105^0  to 
read  as  follows; 

•  •  •  •  • 

(c)  If  a  State  educational  agency  does 
not  make  satisfactory  arrangements 
imder  S  134.105(a)  within  a  reasonable 
period  of  time,  the  Commissioner  may 
waive  the  requirements  for  the  partici¬ 
pation  on  an  equitable  basis  of  children 
enrolled  in  private  elementary  and  sec¬ 
ondary  schools. 

(20U.S.C.  1806(e)) 

3.  By  revising  S  134.108(b)  to  read  as 
follows: 

§  134.108  Suspension  and  terniiiiutiun, 
•  •  •  •  • 

(b)  If  no  waiver  is  granted  under 
S  134.104  or  §  134.105(c)  and  the  State 
'educational  agency  fails  to  take  action 
under  S  134.105(a),  section  434(c)  of  the 
General  Education  Provisions  Act  re¬ 
quires  that  payments  shall  be  withheld 
from  such  State  or  local  educational 
agency  until  there  is  no  longer  any  such 
failure  to  comply. 

(20U.S.C.  1232c(c);  1806) 

4.  By  revising  §  134.108(d)  to  read  as 
follows: 

•  *  •  •  • 

(d)  This  section  shall  not  apply  where 
the  Commissioner  has  grants  a  waiver 
under  {{  134.104(a)  ^or  134.105(c). 
(20U.S.C.  1232c (c);  1806  (d),  (e)) 

§  134.108  [.Amended] 

5.  By  deleting  the  comment  following 
S  134.108(d). 

Subpart  C  [Removed] 

6.  In  Part  134b.  by  deleting  Subpart 
C — Health  and  Nutrition,  §  134b.20. 

Subpart  D  [Redesignated] 

7.  By  retltling  Subpart  D  as  Subpart  C. 

8.  By  revising  the  table  of  contents 
listing  for  Subpart  D — Strengthening 
State  and  Local  Educational  Agencies 
in  Part  134b  to  retitle  it  as  Subpart  C. 

9.  By  revising  the  first  four  lines  of 
paragraph  (b)  of  S  134b.2  to  read  as 
follows: 

§  134b.2  Authorized  activities. 

•  *  •  •  • 

(b)  For  the  support  of  demonstration 
projects  by  local  educational  agencies 
designed  to  Improve  nutrition  and 
health  •  •  • 

•  •  •  •  • 
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